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February 25, 2018 
  
 
 
James V. Regalbuto 
Deputy Superintendent for Life Insurance 
New York State Department of Financial Services 
One State Street  
New York, NY 10004  
Re: Comments on Proposed 1st Amendment of Regulation 187 (11 NYCRR 224) (Suitability in Annuity Transactions)    
Dear Deputy Superintendent Regalbuto: 
 
Big I New York (Independent Insurance Agents & Brokers of New York) appreciates the opportunity to provide comments on the department’s proposed changes to Regulation 187.  
 
Big I New York is the oldest and largest producer association in New York State.  We represent approximately 3,600 independent business owners and principals of 1,800 independent insurance agency locations in the State of New York, comprising more than 12,500 individuals who sell and service the personal and business insurance needs of consumers. These individuals are committed to providing the best possible products and services to their customers every day.  
 
Therefore, while we support the goal of protecting consumers who purchase life and annuity products, we don’t believe the proposal, as currently drafted, accomplishes this goal. On the contrary, we are concerned that the proposal will make buying life insurance more complicated for consumers and lead to fewer consumers buying these important policies. 
 
Representatives from the Big I New York met with you earlier this month and we were able to share some of these concerns with you and to hear the department’s intentions and expectations with respect to the proposal. This conversation was beneficial because in some areas, the department’s intent was not the problem, but the language used in the proposal simply needed some clarification.  
 
Therefore, we will focus most of our comments in this letter to those areas of the regulation where we feel changes need to be made to accurately represent the Department’s expectations and avoid unintended consequences that would harm consumers.

 
224.1 Applicability. 
 
The opening paragraph provides that “This Part shall apply to any transaction or recommendation with respect to a proposed or in-force policy.” 
 
The wording used under this section does not coincide with the department’s intent as stated in our meeting, nor does it match other sections of the proposal, that state the regulation applies only when a recommendation is made.

 
The proposal defines “transaction” as any purchase, replacement, modification or election of a contractual provision with respect to a proposed or in-force policy. 
 
A “transaction” can be entered into without a “recommendation” being made. Therefore, as written, this section would make the regulation applicable to any “transaction” even if there is no recommendation. We suggest the change below to correct this. We also suggest a change to limit the scope of this proposal to proposed policies, and to not include “in-force policy” recommendations. We don’t believe the proposal is workable for in-force policy changes and explain this in more detail under Section 224.3. 
 
Therefore, we suggest that the section read as follow: 
 
“This Part shall apply to any recommendation with respect to a proposed policy.” 
 
224.2 Exemptions. 
 
In keeping with the above stated intent, the exemptions should make it clear that the regulation does not apply to transactions where no recommendation is made. We suggest the section be amended to read: 
 
“Unless otherwise specifically included, this Part shall not apply to transactions where no recommendation is made, or to transactions involving:” 
  
We don’t believe that it is appropriate nor workable to subject all life insurance policies to the same best interests and suitability standards as other types of more complicated products.  At our meeting, you acknowledged that not all the suitability factors listed in the regulation would apply to every type of product. 
 
We will offer suggestions on how to amend the suitability and best interest sections of the proposal to incorporate this understanding.  However, we still believe it may be easier to simply exclude certain products such as term life and group life from the proposal altogether.  
  
224.3 Definitions. 
 
The proposal defines a “policy” as a life insurance policy, annuity contract, or a certificate issued by a fraternal benefit society or under a group life insurance policy or group annuity contract. 
 
As stated above, we don’t believe it makes sense to subject all life insurance policies to the same best interests and suitability standards as other types of more complicated products, and if an exemption is considered in the section above, it should be incorporated in the definition as well. 
 
The proposal defines a “recommendation” as “one or more statements or acts by a producer, or by an insurer where no producer is involved, to a consumer that: (1) reasonably may be interpreted by a consumer to be advice and that results in a consumer entering into or refraining from entering into a transaction in accordance with the advice; or (2) is intended by the producer, or an insurer where no producer is involved, to result in a consumer entering into or refraining from entering into a transaction. 
 
We have several concerns about this wording. 
 
First, a recommendation includes an act or statement “that reasonably may be interpreted by a consumer to be advice…” This language leaves open the possibility that a consumer may interpret something as advice that the producer did not intend or reasonably believe was advice. In these cases, the producer would fall out of compliance simply because he did not accurately gauge that his customer interpreted what he said or did as advice.  
 
If the quoted language is kept, the “or” in this section preceding (2) should be changed to an “and.” 
 
Secondly, including instances where a consumer “refrains from entering into a transaction” within the definition will be problematic. The regulation places several requirements on producers when making recommendations, including obtaining suitability information, making disclosures, and documenting recommendations.  

 
Every time a consumer decides not to enter into a transaction, the producer must comply with these requirements. This is simply an unworkable requirement especially considering the overly broad definition of transaction. 
 
Thirdly, providing general education or marketing materials should be specifically excluded from the definition. 
 
We suggest the following language: 
 
“Recommendation means one or more statements or acts by a producer or by an insurer where no producer is involved, to a consumer that (1) reasonably may be interpreted by a consumer to be advice and that results in a consumer entering into a transaction in accordance with the advice, and (2) is intended by the producer, or an insurer where no producer is involved, to result in a consumer entering into a transaction. It does not include the provision of marketing materials or general information and tools to help educate consumers.” 
 
The definition of “suitability information” should be revised to reflect our discussions where the department asserted that the definition was not meant to require a producer obtain or utilize all this information for every type of product or transaction. For instance, a producer selling a term life insurance policy would not require many of the 13 items listed in the definition. To more accurately reflect this intent, we suggest the definition read as follows: 
 
“Suitability information means information that the producer or insurer deems reasonably appropriate to determine the suitability of a recommendation, including one or more of the following:” 
 
The definition of “suitable” also needs some clarification. It currently means “in furtherance of a consumer’s needs and objectives under the circumstances then prevailing, based upon the suitability information provided by the consumer and all available products, services and transactions. The underlined language causes some confusion. Presumably, the DFS intends this to mean “the polices that can be offered by the producer or insurer,” which may be limited. We suggest the following language: 
  
“Suitable means in furtherance of a consumer’s needs and objectives under the circumstances then prevailing based upon the relevant suitability information provided by the consumer and the types of policies available from an insurer or producer.”  
 
The definition of “transaction” also needs some clarification. Under the proposal it would mean “any purchase, replacement, modification or election of a contractual provision with respect to a proposed or in-force policy.” 
 
We believe the proposal should not include all changes that might occur on in-force policies because it is simply not necessary or appropriate in many cases.

 
We discussed an example where a policyholder might want to change beneficiaries under a life insurance policy. It doesn’t make sense for the consumer to have to provide the producer with suitability information in such a circumstance.  
 
We also discussed in our meeting that it could be problematic if a producer had to obtain suitability information all over again from the consumer if a change is made to his policy mid-term. You had advised that a producer should not have to obtain this information all over again, and that once the information had been obtained it could be relied upon for future transactions. In this case, we have suggested a change below to Section 224.4 (c). 
 
Nevertheless, we believe it would be simpler to amend the definition of transaction as follows: 
 
“Transaction means any purchase, or replacement with respect to a proposed policy.” 
  
224.4 Duties of insurers and producers. 
 
Much of the suitability information that a producer is required to obtain from a customer pursuant to this proposal is the type of information that is appropriate for annuity transactions, but not for life insurance transactions, especially straightforward life insurance, such as term. In our meeting you recognized this difference and suggested that only “relevant” suitability information needed to be considered.  
 
We suggest clarifying (b) to reflect that producers need only consider the suitability information that is “relevant” to the transaction.  Therefore (b) would read,  
  
“The producer or insurer where no producer is involved, acts in the best interest of the consumer when: (1) the producer’s or insurer’s recommendations to the consumer are based on an evaluation of the relevant suitability information of the consumer….” 
 
In subsection (c) we suggest adding language so that a producer does not have to keep asking the consumer for the same suitability information on every in-force policy transaction they make, as follows:  
 
(c) Prior to the recommendation of a transaction, a producer, or an insurer where no producer is involved, shall make reasonable efforts to obtain the relevant consumer’s suitability information where such information has not previously been obtained. 
 
Subsection (f)(1) seems to be a redundant requirement and wouldn’t make sense for certain in-force policy transactions.  
 
It provides that “A producer, or an insurer where no producer is involved, shall at the time of a recommendation (1) disclose to the consumer all relevant suitability considerations and product information, whether favorable or unfavorable, that provide the basis for any recommendations.” 
 
The department’s proposal already requires that the consumer be informed of the various features of the policy and the potential consequences of the transaction in 224.4(b)(3). 
 
Additionally, the requirement doesn’t make sense for certain transactions on in-force policies. For example, if a consumer contacts his producer during the term of his life policy and asks advice about changing the beneficiary under the policy, and the producer makes a recommendation, what “relevant suitability considerations and product information” would be disclosed in this type of situation? This question brings us back to whether it is appropriate to apply a suitability and best interest standard to every type change that might be made to an in-force policy.  
 
We recommend subsection (f)(1) be deleted. 
 
Subsection (f)(2) requires the producer to document any recommendation subject to (a) and(b). This provision will also pose difficulties for the producer and may alienate the consumer.  
 
When documentation is required by law, producers will often provide a written communication to the customer that sets forth the information that needs to be documented. If the producer must provide a written communication to a customer for every recommendation, this might be a bit much and the customer may find it unusual for a producer to do this. This is especially true with respect to documenting a consumer’s refusal to provide suitability information and documenting a transaction that was not recommended by the producer.  
 
Also, it’s not clear how a producer would document a recommendation that leads to a consumer not entering into a transaction. A producer may not even know that a consumer has decided not to enter a certain transaction based upon a recommendation. 
 
There doesn’t seem to be any benefit from requiring all this documentation, and we are concerned it will deter consumers from purchasing life insurance, an important product that is already undersold. 
 
Subsection (g) provides that “a Producer shall not make a recommendation to a consumer to enter into a transaction unless the producer has a reasonable basis to believe that the consumer has the financial ability to meet the financial commitment under the policy.” 
 
This type of requirement would not make sense for all products or all transactions. It assumes that when a consumer “enters into a transaction” that consumer has made a purchase or otherwise has agreed to make a financial commitment. But, the proposed definition of “transaction” includes more than just purchases, and includes all types of mid-term changes, even ones that don’t require the consumer to make a financial commitment, like changing beneficiaries. Therefore, this section doesn’t make sense for all types of transactions, and once again highlights the problem of using this overly broad definition.

 
It is also redundant. A producer must already obtain suitability information, where appropriate, that includes the consumer’s annual income, financial situation, and financial resources. The producer must then use this suitability information to make a recommendation as part of the best interest of the consumer standard. There is no need to restate the requirement. 
 
Subsection (m) provides that “A requirement applicable to a producer pursuant to this Part shall apply to every producer in the transaction, regardless of whether the producers have had any direct contact with the consumer.” 
 
We are concerned that this language is overly broad and could be interpreted to apply to those producers acting as wholesalers or producers making a simple referral. To clarify that this is not the intent of the department we propose the following alternative language. 
 
(m) A requirement applicable to a producer pursuant to this Part shall apply to every producer in the transaction that was involved in making a recommendation, regardless of whether the producer has had any direct contact with the consumer. 
 
Once again, the Big I New York appreciates the department’s consideration of these comments. While we have made several recommendations to amend the proposal to make it more workable, we ultimately believe that the proposal is unnecessary. There is no identified problem in the marketplace that would require the changes being sought, and there are already many regulations currently in place that provide the protections set forth in the proposal. 
 
We would be happy to discuss any questions that you have. Thank you again for your consideration of these comments. 
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Sincerely, 
 
 
 
Jill R. Muratori, Esq. 
Big I New York Legislative Representative 
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